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KoHcTuTylIHOHHBIE OCHOBBI IPaBa HA CB0001Y B A3epOaiizKaHe

Pe3rome

B craTbe uccnenyercs copepxkaHue U CTPYKTypa KOHCTUTYLIMOHHO-TIPABOBOI'O PETYJIMPOBAHUS
mpaBa Ha cBOOOMy B AsepOaimkanckoit PecmyOnumke. llenbro paOOTHI SBISIETCS BBISBICHHUE
KJIFOUEBBIX TapaHTU CBOOOJBI JUYHOCTH, 3aKpEIUIEHHBIX B KOHCTUTYLMM, a TakXe aHaliu3 HUX
COOTBETCTBUS MEKIYHAPOIHBIM CTaHIapTaM MpaB YeJIOBEKa.

HayuHass HOBM3HA CTaTbM 3aK/IIOYAETCS B CUCTEMHOM PACCMOTPEHUHU IpaBa Ha CBOOOAY Kak
KOMIUIEKCHOTO ~ WMHCTHTYTa, OXBAaThIBAIOMIETO  JIMYHYIO  HEMPUKOCHOBEHHOCTb,  CBOOOIY
MEPeABIDKEHNUS] U HEJOoMyIIeHHe AUCKpuMHUHAaIuU. Oco0oe BHHUMAaHUE YAEICHO B3aMMOACHCTBHUIO
HAI[MOHATILHBIX U MEXKIYHAPOIHBIX HOPM, MPSIMOMY MPUMEHEHUIO0 KOHCTUTYIIMOHHBIX MOJIOKECHUH,
a TaKXKe poJu CyneOHOW M MHCTUTYLMOHAJIbHOM 3aliuThl. HayuHbl pe3ynbTar mokasal, 4To
Konctutyuus AsepOaiimkanckoit PecyOnuku u crienuanbHOE 3aKOHOJATENBCTBO 00ECIIEUHBAIOT
YCTOMYMBYIO ITPABOBYIO OCHOBY JJIS 3aIIUTHI CBOOO B! TMYHOCTH. B paboTe pacKphIBaIOTCS yCIOBHUS
JOMYCTUMOCTH OTpaHUYCHUI MTPaBa, UX MPaBoBasi MPOLIEIypa U COPa3MEPHOCTD, a TAK)KE HOPMBI, HE
MO/JIEKAIIUE OTCTYIJICHHUIO 1a)Ke B YCIOBUSIX YPE3BBIYAHOIO MOJIOKEHUS.

[TpakTHyeckast 3SHAYUMOCTb CTaThU 3aKIIFOYAETCS B BO3MOKHOCTH UCTIOTIB30BaHUS €€ MOJI0KEHHIH
B IPaBOTBOPYECTBE, KOHCTUTYLIMOHHOMN IOPUCIPYACHLINHU, IEATEIBHOCTH OMOy/ICMaHa, a TaKkkKe B
00pa30BaTeNbHBIX IENAX MPU MOJATOTOBKE CIEIUATMCTOB B 00JIaCTH MyOIMYHOTO MpaBa.
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Azarbaycanda azadhiq hiiququnun konstitusiya asaslari

Xilasa

Mogaloda Azorbaycan Respublikasinda azadliq hiiququnun konstitusiya-hiiquqi tanzimlanmosi
va bu hiiququn qurulusu arasdirilir. Todqigatin magsodi Konstitusiyada nazords tutulan osas azadliq
tominatlarin1 miiayyoanlosdirmok va onlarin beynslxalq insan hiiquqlar1 standartlarina uygunlugunu
tohlil etmokdir.

Elmi yenilik azadliq hiiququnun kompleks hiiquqi institut kimi sistemli sokildoa
aragdirilmasindadir. Bu instituta soxsi toxunulmazliq, horokst azadligi vo ayri-segkiliyin
yolverilmoazliyi daxildir. Magalods milli vo beynslxalq normalarin qarsiligh alagesine, konstitusiya
miiddoalarinin birbasa tatbigino vo mohkomo-institusional midafioys xUsusi diqgst yetirilmisdir.
Elmi notica: Azorbaycan Respublikasinin Konstitusiyast vo miivafiq qanunvericilik soxsi azadligin
qorunmast li¢lin sabit hiiquqi ¢orgiva yaradir.
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Mogalods hiiququn mohdudlasdirilmas: hallari, hiiquqi prosedur, proporsionalliq prinsipi vo
fovgolados hallar zamani bels istisna olunmayan hiiquglarin mozmunu genis sokilds izah edilir.
Tatbiqi shamiyyat: Magalanin naticalorindon normativ hiiquq yaradiciligi, konstitusiya mohkoma
tocriibasi, ombudsman institutunun faaliyyasti vo hiiqugsiinaslarin hazirlanmasinda todris materiali
kimi istifads oluna bilor.
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Constitutional Foundations of the Right to Freedom in Azerbaijan

Abstract

The article explores the content and structure of the constitutional and legal regulation of the right
to freedom in the Republic of Azerbaijan. The objective of the research is to identify the key
guarantees of personal liberty enshrined in the Constitution and to analyze their compliance with
international human rights standards.

Scientific novelty lies in the systematic consideration of the right to freedom as a complex legal
concept that includes personal inviolability, freedom of movement, and the prohibition of
discrimination. Special attention is paid to the interaction between national and international norms,
the direct applicability of constitutional provisions, and the role of judicial and institutional
protection. Scientific result shows that the Constitution of the Republic of Azerbaijan and relevant
legislation provide a stable legal framework for safeguarding individual freedom. The paper
highlights the conditions for permissible restrictions, legal procedures, the principle of
proportionality, and the rules that cannot be derogated from, even in states of emergency.

Practical significance lies in the potential application of the findings in law-making, constitutional
jurisprudence, the activities of the Ombudsman, and in legal education for training professionals in
public law.

Keywords: law, freedom, constitution, legislation, legal procedure

BBenenune

[TpaBo Ha cBOOO/y 3aHUMAET LIEHTPAJIBHOE MECTO B KOHCTUTYLIMOHHOM Topsiike A3epOaiikaHa,
OTpakasi TIPUBEPKEHHOCTh CTPAaHbl OCHOBHBIM IIpaBaM 4YeJOBEKa IIOCJE€ BOCCTAHOBIICHUS
HesaBucumoctd B 1991 roay (Azorbaycan Respublikasinin Konstitusiyasi, 1995). Kouctutyiust
Azepbaitxanckoil PecryOnukn 3akpemisieT 3T0 IpaBo KaK HEMPUKOCHOBEHHOE M HEOTHEMJIEMOE,
NPUBOAS HAIMOHAJIBHOE 3aKOHOJATENIBCTBO B COOTBETCTBUE C MEXKJIYHApPOJHBIMH CTaHJApTaMH B
obmactu mpaB denoBeka (Azorbaycan Respublikasinin Konstitusiya Qanunu, 2002). T'masa Il
KoHcTuTymu, oxBaTbIBarolias OCHOBHEIE MpaBa U CBOOOMBI, TapaHTUPYeET, 4To «Kaxkaplii nmeer
MpaBo Ha CBOOOIY». BrIciiel 11empio TocyaapcTBa MpoBO3IIIaiaeTcs o0ecrneueHrne mpaB u CBO0O
YeNoBeKa U rpakJaHIHA.

Ha mpakTrke 5TO O3HayaeT, 4TO BCE BETBH BIACTH OOS3aHBI 3allMINATh WHAWBUAYAITBHYIO
CBOOOJly W HE JIONMyCKaTh MPOU3BOJIBHOTO JuIieHUs cBoOoabl (Azorbaycan Respublikasinin
Konstitusiya Qanunu, 2002; European Convention on Human Rights, 1950).

[IpumeuaTenbHO, 4dYTO TmpaBoBas ©Oa3a AsepOaii/pkaHa pa3BHUBallaCh MO BIHSIHHEM
MEXTYHAPOIHBIX KOHBEHIINH, TAKMX Kak MEXIyHApOIHBIM MaKT O TPaXIaHCKUX U IMOJTHTHYCCKUX
npaBax (MIII'TIIT) u EBpometickas koHBeHius o mpaBax dvenoBeka (EKITY) (Oliyeva, 2018;
Huseynov, 2019). KoHcTuTynust mpsiMO TIPEIIHUCHIBAET, YTOOBI TIEpEUNCIICHHBIE B HEW IMpaBa H
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CBOOO/IbI OCYILIECTBIISIUCH B COOTBETCTBUHU C MEXIYHAPOJHBIMHU COTJIAIICHUSMH, 0053aTeIbHBIMU
Ui ucrioyiHeHus. Takoe BKIIIOUEHHE MEXIyHApOAHBIX HOPM, (DaKTHUYECKU JeNalolee T0TOBOPHI
YacThIO BHYTPEHHEH MPaBOBOI CUCTEMBI, CO3/1a€T KOHTEKCT JIIsi HOHUMAHHUS TOT0, KaK ONpeAesieTcs
H 3aIuiaercs npaso Ha cBoboay (European Convention on Human Rights, 1950).

HccaenoBanue

Konctutynus Asepbaiixana odecrieunBaeT IpOYHYIO OCHOBY JUIs IpaBa Ha CBOOOAY, HAUWHAas
C €ro npsiMoii rapanTuu B cTatbe 28. CTaThs MPOBO3IIIAIIALT, YTO KAXKABIH rpa)kIaHUH UMEET IPaBO
Ha cBOOOAY, M NpPEeayCMAaTPUBAET, YTO 3TO MPABO MOXKET OBITh OIPAaHUYEHO TOJBKO B IOPSIKE,
YCTaHOBJICHHOM 3aKOHOM, B YaCTHOCTH, IyTE€M 3aJIepKaHusl, apecTa WIN TIOPEMHOTO 3aKJIIOYCHHUS
(Azorbaycan Respublikasinin Cinayat-Prosessual Macallasi, 2000; Qasimov, 2020). dpyrumu
cinoBamu, KoHCTHTYynMs 3ampemiaer jar0oe JHIIeHHe CBOOOIbI, HE OCHOBAaHHOE HAa 3aKOHE U
MIPaBOBOM IpOLEAYpE.

B 5TOoM myHKTE ycTaHaBIMBAeTCA NPHUHIMII 3aKOHHOCTH: CBOOOJA JIMYHOCTH MOXKET OBITh
OrpaHHY€Ha TOJBKO B YCIOBHSX, UETKO OMPECIICHHBIX 3aKOHOATEIbCTBOM. JTO MEPEKIUKAETCS C
(bopMyIHpPOBKAMH MEXKIYHAPOJHBIX TOKYMEHTOB IO IpaBaM YEJIOBEKa, HAIpUMep, CO CTaThel 9
MIITTIIT u crareeit 5 EKIIY (Oliyeva, 2018; Hiseynov, 2019). 3akpemisss 3TOT HpPUHIHUI,
Azepbaiimkanckas Pecry0imka cOOTBETCTBYeT MUPOBOMY MTOHUMAHHIO TOTO, YTO JIMYHAsI CBOOO/Ia
ABIIETCS TPABWJIOM, a COJIEpP)KaHUE TMOJ CTpaked — HCKIIOUYEHHUEM, TpeOYyIOIIUM CTPOroro
MIPaBOBOTO 0OOCHOBAHUSI.

Baxxno ormeruts, uto ctaths 28 Konctutynuu AszepbaiikaHa mpeaycMaTpUBaeT HE TOJIBKO
3alllUTY OT HE3aKOHHOTO apecTa W 3aJepKaHus, HO u CcBoOoay mepeaBmxenus (Azorbaycan
Respublikasinin Konstitusiyasi, 1995). Crates 28(lll) moarBepkaaer, 4ro ar000€ JIHIIO, 3aKOHHO
Haxojsieecs B A3epOaiipkane, MOKET CBOOOIHO TIEPEIBUTAaThCS U BHIOMPATh MECTO KUTEJIHCTBA, a
TaKk)kKe MMEeT IPaBO BbIe3kKaTh 3a ero mpezaensl. Kpome Toro, crates 28(1V) rapantupyer, uTo
rpaxmaane AzepOaiipkaHa UMEIOT 0e3yCIIOBHOE MPABO OCCIPENATCTBEHHO BO3BPAIAThCS B CBOIO
crpany (Azorbaycan Respublikasinin Konstitusiyasi, 1995). DTu nonoxeHus TPaKTYIOT MOHATHE
CBOOOJBI B HIMPOKOM CMBICIIE: OHO HE OTpaHHUYMBAETCS CBOOOMON OT 3a/epiKaHMs, HO TaKKe
BKJIIOYAET CBOOO/y NEPEABIKEHUS U My TEIIECTBUI.

Takum 00pa3om, KOHCTUTYIIMOHHOE TPaBO Ha CBOOOIY B A3epOaiiikaHe SBISIETCS COCTaBHBIM
npaBoM. OHa oTpakaeT CBOOOAY TEPEIBUKEHHS, 3AIIUIICHHYI0 MEXIYHApPOIHBIM MPaBOM
(manpumep, cratbeit 12 MIITTIIT u IIporokonom 4 EKITY) (Hiseynov, 2019; Oliyeva, 2018),
OJTHOBPEMEHHO 3allluilas JTUYHYI0 cBoOOny, aHamorumuHyio cratee 5 EKIIY (Qasimov, 2020).
Paznuume Mexmy rpakaaHaMu M HETPaKIaHAMH B 3TOM KOHTEKCT€ MHUHHMAIbHO — Ka)JIbIid
YeloBEeK Ha TEPPUTOPUHU A3epOaiikaHa UMEeT MpaBo Ha CBOOOY MepeaBHKeHHs (TPakIaHCTBO B
OCHOBHOM KacaeTcs IpaBa MOBTOPHOTO Bhe3/1a). DTa YHUBEpCaIbHast POPMYIHPOBKA TTOAUYEPKHUBAET,
yt0 KOHCTUTYIIMSI HE OTpaHHYMBAET 3TO OCHOBOIIOJATAIOIIEE MPABO TOJBKO CBOMMHU Tpa)KIaHaAMU;
CKOpee, OHO pacCMaTpPUBAET €T0 KakK IMPaBo YeJIOBEKa, KOTOPHIM ITOJIB3YIOTCS BCE JINIIA, HAXOISAIHECS
MOJ1 FOpUCAMKITNEN A3epOaiikaHa, B COOTBETCTBHH ¢ MEXAyHAPOIHBIMA HOpMaMu B 00J1acTH MpaB
yesioBeKa 0 HeauckpumuHanuu (Oliyev, 2017).

HenpukocHOBEHHOCTh U HEOTHEMIIEMOCTh IPaBa Ha CBOOO/1Y 3aKPETIICHbI OOIIUMHU MPUHITUTIAMH
Konctutynuu. Cratbst 24(1l) nmpoBo3riamaer, 4To KaKIbli YEJIOBEK OT POKICHHUS IOJIb3yeTCs
HEMPUKOCHOBEHHBIMU M HEOTYYXKIAEMBIMHU IpaBaMH W CBOOOJAMHU. DTOT OCHOBOMOJATAIOIINN
MPUHIUI O3HAYaeT, YTO CBOOOJA SIBISIETCS IMPAaBOM, KOTOpOE HE MOXET OBITh OTMEHEHO, —
rOCyJapCTBO NPU3HAET, YTO MPaBO Ha CBOOOAY HEOTHEMJIEMO OT YEJIOBEYECKOI'O JOCTOMHCTBA
(European Convention on Human Rights, 1950). Kpome Toro, crathst 25 KoHCTUTYIIMU rapaHTUPYET
PaBEHCTBO IMEpeI 3aKOHOM U HEIMCKPUMUHAIIMIO TIPU OCYIIIECTBICHHUH MpaB. B KOHTEKcTe paBa Ha
CBOOOJy 3TO TapaHTHPYET, YTO BCE JIFOJM B PaBHOW CTENEHH 3alIMIICHBI TapaHTUSIMHU CBOOOJIHI,
3aKperaeHHbIMU B KOHCTUTYIIMH, HE3aBUCUMO OT MX PacChl, 0JIa, PeJTUTUU, COIIMATEHOTO TTOJI0KEHUS
WM IPYTHX XapaKTePUCTHK.

TakuM oOpa3om, 000N 4YENOBEK — TpakJaHWH WM WHOCTPAaHEl, — HaXOMISIIUNCA Ha
TeppuTopun  A3zepOaiipkaHa, JOJDKEH TII0JIb30BaThCsl KOHCTUTYIIMOHHBIMHA TapaHTHSIMH  OT
MIPOU3BOJILHOTO 3a/ICPKaHUS U UMETh CBOOO Ty TIepe/IBIKEHHSI Ha paBHOU ocHoBe (HuUseynov, 2019).
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OTU TOJOXKEHUS O PaBEHCTBE MMEIOT pELIalolllee 3HAYEHHE B KOHCTUTYLIMOHHOM apXUTEKTYpeE,
IIOCKOJIBKY OHM HE IO3BOJISIIOT TI'OCYJapCTBY OTKa3blBaTh KakoW-JIMOO MOArpymnme B IIpaBe Ha
cB00OOy, HE Hapy1as rpu 3ToM Koncturyuuto. Ctatsu 24 1 25 B COBOKYITHOCTH yCTaHABJIMBAIOT,
YTO MPaBO Ha CBOOOAY SIBJIAETCS KaK OCHOBOIIOJATarOIIMM, TaK U YHUBEPCAIBHO NPHUMEHUMBIM,
3aJaBasi TOH BCEOOBEMITIONIEH 3aIIUThI TUYHON CBOOOIBI.

Eme ogHoM KIIFOU€BOM KOHCTUTYITMOHHOM OCHOBOM sBJISIETCS (POopMyIMpoBaHUe 00s13aHHOCTEHN 1
OrpaHMYEHUI TOCyJapcTBa B OTHOLIEHUHU IpaB uenoseka. Crtarbs 12(l) rmacut, uro obecnedenue
paB U CBOOOJ 4EJIOBEKAa U TPa)KAAHUHA SIBJISETCS BBICIIUM IMPUOPUTETOM a3epOaiiyKaHCKOIro
rocynapctBa. B nomomnenue, ctaths 71(l) o0si3bIBacT 3aKOHONATENBHYIO, WCIOJHUTEIBHYIO U
CyZeOHYI0 BETBH BJIACTH COOIIOIATh U 3alUILATh IIpaBa U cBOOObI, 3aKperieHHble B KoHcTUTy My,
3TO cO3/1aeT KOHCTUTYLIMOHHYIO 00SI3aHHOCTD BCEX TOCYAaPCTBEHHBIX OPraHOB 3alIMIIATh IPAaBO Ha
CBOOOTY.

bonee toro, crares 71(ll) nmpemycmarpuBaeT, 4YTO HHUKTO HE MOXET OrPAHUYUBATH
OCYILLIECTBJICHHE IIpaB M CBOOOJA 4YEJIOBEKa, 3a MCKIIOYEHHEM CIIy4yaeB, NpPeIyCMOTPEHHBIX
Koncrurynueit u 3akonamu (Azorbaycan Respublikasinin Konstitusiya Qanunu, 2002). DToT myHKT,
ocoOeHHo ¢ nompaBkamu 2016 roja, BBOAUT TpeOOBaHUE COPA3MEPHOCTH: JII0OOE OrpaHUYEHUE
npaBa (HarpuMep, OrpaHUYCHUE CBOOOIBI MIIA NIEPEABIKEHHS ) IOJDKHO HE TOJIBKO UMETh 3aKOHHOE
OCHOBaHHMeE, HO U OBITh HEOOXOAUMBIM U COpa3MepHbIM 3akoHHOM e (Mahmudov, 2021). TTo cyTw,
cama KoHcTuTyuus 3axiajgplBaeT WA O TOM, YTO OrpPaHMYEHUS CBOOOJBI JOJKHBI OBITh
Y3KOHAIPaBJIEHHBIMH U OOOCHOBAHHBIMU — KOHILENLHUs, B35ATas U3 MEXIYHAapOJHOIO IpaBa B
obnactu mpas 4enoBeka (Huseynov, 2019). DTu mojoxeHUsT YKPEIUIIOT MpaBo Ha CBOOOIY, HE
MO3BOJISISI TOCYAAPCTBEHHBIM OpraHaM BBIXOJUTh 3a paMKHU 3akoHa; JloOoe neiicTBue
WCIIOJIHUTEJIBHOM BJIACTM WM 3aKOH, IIPOM3BOJIBHO OrpaHMuYMBaKOlui cBoOony, Oyzaer
IIPOTUBOPEUYUTH YETKUM yKa3aHusAM KoHcTuTyum.

Konctutynus AszepOaiipkaHa TakKe perjiaMeHTUPYET CLIEHapUU Ype3BbIYalHBIX CUTyalUUd U
npenensl orpanuuenust npas. Cratest 71(111) nomyckaer BpeMeHHOE M YacTHYHOE OrpaHUYCHHE
OIIpe/IeNICHHBIX MpaB U CBOOOJ BO BpeMsl OOBSABICHHOIO COCTOSIHUSL BOMHBI, BOGHHOT'O MOJOXEHUS
WIN YpE3BBIYAHHOTO0 MOJI0KEHUS, HO, YTO OCOOEHHO Ba)XKHO, JIFOOBIE TAKHUE MEPbI JOJKHBI YUUTHIBATh
MeXAyHapoaHble  oOsi3aTenbcTBa  AzepOaiimxkana. Hacemenume  nomkHO — OBITH  3apaHee
NpPOMH(GOPMHUPOBAHO O TOM, KaKMe IpaBa MPUOCTAHABIMBAIOTCS WM OTPAaHUYHMBAIOTCA B CIIydae
Ype3BbIYAHON CUTyalluu. DTa CTPYKTypa O3HayaeT, YTO JaXe B KPU3UCHBIX CUTYyalUsIX MPaBO Ha
CBOOOy HE MOXKET OBITh MOJHOCTHIO OTPHUIIAEMO 0e33aKOHHBIM 00pa3zoM; OTCTyNIIEHUS IOJIKHbI
COOTBETCTBOBATh CTaHJApTaM, ycTaHoBieHHbIM, Hampumep, MIII'TIIT u EKIIY (o6a noxymeHTa
JIONYCKalOT HEKOTOPBIE OTCTYIUIEHHS B UPE3BBIUANHBIX CUTYyalUsAX, HO 3alPELIalOT IPOU3BOJIBHOE
3aJiepkaHue U TpeOyroT yBenomiieHUs 00 orctymiueHuu). Kpome toro, KoHCTUTYIIMOHHBIN 3aKOH
Azepbaiimkana «O0 ymopsIoueHUH peanu3alud mpaB u cBoOoa uenoBeka» (2002 r.) mpsimo
OTpeieNIsieT HEKOTOphIe IIPaBa Kak He MoJIekalliie OTCTYIJICHHUIO J1aXKe B YCIOBHSIX UpE3BbIYaliHOTO
nonoxenus. B cratbe 2 KoncturynumonHoro 3akona 2002 roga mpaBo Ha KM3Hb (cTarhs 27
Konctutynun) u npaso Ha cBobony (crates 28.1 Koncturymuu), cpenu npouux, nepeurciaeHbl Kak
IpaBa, KOTOPbIE HE MOTYT OBITh MPHUOCTAHOBJIEHBI I OT KOTOPBIX HEJIb3sl OTCTYIMUTh, U K HUM He
MIPUMEHSIIOTCS] HUKAKHEe OTOBOPKHU.

3T0 03HAYAET, YTO OCHOBA MpaBa Ha JINYHYIO CBOOOY 3allUIIeHa a0COIIOTHO: 1aXe B YCIOBUAX
BOCHHOT'O TIOJIOKEHUSI WM JIPYTMX YpEe3BbIYaWHBIX OOCTOATENLCTB A3epOaiijkaH B3sia Ha cels
00513aTeNIbCTBO HE OTMEHATHh BaKHEUIIIYI0 TapaHTHIO TOTO, YTO HUKTO HE OyJIeT HE3aKOHHO JIMILEH
cBo6obl (HUseynov, 2019). KoHCTUTYIIMOHHBIN PeXHUM, MOKPEIUICHHBIH 3TUM 3akoHOoM 2002 rofa,
MOJIBOJIUT YEPTY MO/ IPAaBOM Ha CBOOO/1y KaK HEIPUKOCHOBEHHOM [IEHHOCTHIO, KOTOpasi COXpaHseTcs
KaK B OOBIYHBIE BPEMEHA, TaK U B UPE3BbIYAWHBIX CUTYaLIUAX.

ITomumo MatepuanbHbIX TrapaHTHi, KOHCTHTYyLuMs mnpegycMaTpuBaeT MHCTUTYLMOHAJIBHBIE U
MPOLIECCYaTIbHBIE TapaHTHH, COCTABISIONIME OCHOBY 3allUThl MpaBa Ha cBoOoxy. OH mpu3HaeT
IpSMYI0 IPUMEHUMOCTb OCHOBHBIX npaB. Ctatbs 71(VI) rmacur, uro npaBa 1 cBOOOIBI YETIOBEKA U
rpax<JIaHrHa UMEIOT B A3epOaiikane npsMoe 1eiCTBUE, YTO 03HAYAET, YTO JIIOJU MOTYT CChUIAThCA
Ha CBOM KOHCTUTYLIMOHHBIE IIpaBa (TakHe Kak MpaBo Ha CBOOOIY) 6€3 HEOOXOJUMOCTH MPHHATHUS
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JOTIOJTHUTENBHBIX 3aKOHOJATENbHBIX akTOB. CooTBeTcTBeHHO, cTaThs 71(VIIl) ycranaBnuaer, uto
CIIOPbI O HAPYLIEHUH [IPAB U CBOOOJ pa3peIlatoTcs B Cy1€OHOM HOpsiIKe. DTO OlpeesisieT Cy1eOHy0
CHCTEMY KaK BaKHEHIIIET0 3alIUTHUKA ITpaBa Ha CBOOO/TY: JIFOOOH YEIIOBEK, yTBEPIKIAIOIINH, UTO €T0
cBoOO/1a ObliIa HapYIIeHa, MOXKET 00paTUTHCSA 3a IPABOBOM 3aLUTOM B CyA, a Cy/Ibl YIIOJHOMOYEHBI
IpUMEHITh KOHCTUTYLIHIO HaIlpsMYIO.

Cratbs 60 KoHCTUTYIIMM JONIOTHUTENBHO FapaHTUPYET CyIeOHYIO 3aIUTY MpaB: KaKIbli UMeeT
npaBo Ha oOpalleHue B CyJ JUIsl 3alUThl CBOMX NpaB M cBoOox. Bce maHHBIE MOJOKEHHUS
rapaHTHUPYIOT, YTO IIPABO HAa CBOOOLY — 3TO IIPABO, KOTOPOE JIFOJIU MOTYT PEAIM30BATh IOCPEICTBOM
IOpuAnYecKux npouenyp. Hampumep, uenoBek, cuMTalOmUMi, YTO €ro 3ajaep)kaHue ObuIo
HE3aKOHHBIM, MMEET KOHCTUTYLIHOHHOE IIPaBO OCHOPUTH ITO 3aJCpKAHHE B HE3aBUCUMOM CyJIe
(Qasimov, 2020; Hiiseynov, 2019). Dta ctpykTypa oTpaxkaet BiausHue nmpuHiunos habeas corpus u
BEPXOBEHCTBA IpaBa: CyJaeOHas cucTeMa BBICTYNAET B KauyeCTBE KOHTPOJIA 3a IMOJHOMOYMSMHU
MCTIOJTHUTENIBHOM BJIACTH TI0 33JIepKAHUIO JIMILI, YTO COOTBETCTBYET 00s13aTenbeTBaM A3zepoaiikana
o cratbe 9(4) MIIT'TIIT u cratee 5(4) EKITY.

WuTerpanus MexayHapoAHOIo IpaBa B 00JacTH IIPaB YEJI0BEKA B KOHCTUTYLIHOHHYIO CTPYKTYPY
AzepOaiikaHa sBISETCS €lle OJHUM KPaeyrojbHbIM KaMHEM KOHCTUTYLIMOHHBIX OCHOB IIpaBa Ha
cBoOony. Crarbst 148(ll) KoHcTuTyuuu ycTraHaBIMBAaeT, 4YTO MEXKIYyHApPOJIHBIE JOTOBOPHI,
YYaCTHUKOM KOTOpPBIX sBIsleTCs A3epOali/pkaH, SBISIOTCS HEOThEMJIEMON 4YacTbi0 IPaBOBOU
cucteMbl cTpanbl. bomee Toro, crates 151 ycraHaBiIMBaeT NPHOPUTET JOJKHBIM 00pazoM
paTuUIUPOBAaHHBIX MEXIYHApPOJAHBIX JOTOBOPOB Iiepe] MPOTUBOpPEYAllMM WM BHYTPEHHHUM
3aKOHOAATEIbCTBOM (32 HCKIOYeHHeM KOHCTUTyLIMU M aKTOB, NPUHATHIX pedepeHaymom). B
KOHKPETHOM KOHTEKCTe IpaB yenoBeka KoHcTutynus, a B yactHocTH, craTths 12(1l) nomyckaer
IIPUMEHEHUE MEXKyHapOJHbIX MOJIO)KEHUH O IpaBax uejoBeKa JaXe B TeX CilydasX, KOrja OHU
MOTYT IpeJiarath 0oJjiee BHICOKME CTaHIapThl, ueM cama KoHcTuTyus.

Aszepbaiipkan npuHsIT npaBuio lex specialis, koropoe OTHaeT NMPUOPHUTET MEXKTYHAPOTHBIM
JOroBOpaM IO IIpaBaM 4YeJIOBEKAa IIPpU TOJKOBAaHMM IIpaB. ITO IPOTPECCUBHBIA  ACIEKT
KOHCTUTYLIMOHHOTO TpaBa A3sepOaif[ykaHa: OH JaeT HAIMOHAIBHBIM CyJaM MpPaBO HAMpPSIMYIO
INPUMEHATh MEXIyHapOIHbIE HOPMBI B 00JIACTH MPaB YeJIOBEKa, KaK OTMEYAIOT SKCIEPThI-IOPUCTBI.
Hampumep, ecnu Bo3HMKaeT BOIpoc 00 oObeMe IMpaBa Ha CBOOONY, CYIIbI MOTYT OOpaTHThCS 3a
pykoBojcTBoM K EKITY nmm MIITTIIL. deiictButensHo, KoHCTUTYLIMOHHBIN cya A3epOaiikana npu
TOJIKOBAHUM KOHCTUTYLMOHHOI'O IpaBa Ha CBOOOJY MpPSMO CCHUIAJNICS Ha TaKHE IMOJIOKEHHS, Kak
cratbst 5 EKIIY wu crates 9 MIIITIII. Takas rapMoHu3anus oO3HA4aeT, 4YTO TapaHTHH,
MIPEelyCMOTPEHHBIE B ATHX JI0TOBOpax (HanmpuMmep, TpeboBaHHE O HAIMYUH 3aKOHHBIX OCHOBaHU 11
3aJilepXKaHusl U TpaBa 3aJiepXKaHHbIX), F(P(EKTUBHO BIUIETEHbl B KOHCTHUTYLMOHHOE NOHUMaHHE
crathu 28. CremoBaTelbHO, KOHCTUTYIIMOHHBIE OCHOBBI MpaBa Ha cBOOOAY B A3zepOaiikaHe He
TOJIBKO OCHOBaHbI Ha HAIlMOHAJIBHBIX TEKCTaX, HO U JTUHAMUYECKH CBS3aHBI C MEKIYHapOJHBIMU
CTaHJIapTaMHU, FapaHTUPYs, YTO TaKU€ TEPMUHBI, KaK «CBO0O/Ia» U «IIpaBoBasi MPOLEAYpa» B CTaThe
28, TOJIKYIOTCSI B COOTBETCTBUH C MUPOBOM FOPUCTIPYACHIIKEH B 00macTy npas yenoBeka (Qorar Nel4,
2016).

JUig  nanpHEHIIero pasbsACHEHHs M pEealu3aldd  dTUX KOHCTUTYLUUOHHBIX IIPUHIUIIOB
Azepbaitxan Bckope nocie BeTyrieHus: B Coset EBponbl npunsn Konctutynmonssiit 3akoH «O
peryIupoBaHUM peaju3allMyu MpaB U cBoOoJ uveroBeka» (2002 r.). DTOT 3aKOH CIY)XKUT MOCTOM
MEX/1y KOHCTUTYIMOHHBIMU TapaHTHSIMH U MPAaKTUYECKUM IPUMEHEHHUEM, MOJAPOOHO OMpesenss,
KaK IpaBa (BKJItOYast IPaBo Ha CBOOO/1Y) JOJKHBI pEaTi30BBIBATHCS B COOTBETCTBHH ¢ EBporneiickoit
KOHBeHIMeH. B HeM mojguyepkuBaeTcs, 4TO HU OAMH 3aKOH WJIM JEHCTBHE rocylapcTBa HE MOTYT
npegycMaTpuBaTh 0ojiee CTPOrMX OrpaHMYeHHM TmpaB, YeM Te, KOTOpble JOMyCKaloTCs
Konctutynueit u HactosimiuM KOHCTUTYIHMOHHBIM 3akoHOM. B Hem Takke koauduuupoBaHbI
YCIIOBHS, TIPU KOTOPBIX MpaBa MOTYT ObITh OTPAaHUYEHBI, U YCTAHOBJIEHO TpeOOBaHUE, YTOOHI JIt000E
OTPaHMYEHUE CCBHUIANIOCH HAa KOHKPETHOE KOHCTUTYLIMOHHOE TIOJIOKEHHE, KOTOpOE OHO
OTPaHUUYMBAET, U HE MOJPHIBAJIO CYTH IIpaBa.
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3akjao4eHue

UYro kacaercs mpaBa Ha cBOOOIy, TO Hanbojiee BaKHBIM sBiseTcs To, 4To 3akoH 2002 roga
MCYEPIBIBAIOIIE TIEPEUHCIISICT 3aKOHHBIC OCHOBAHUS JIJISl TUIICHUS CBOOO/IBI, (DaKTUUYECKU OTpaxKas
HCUYEPIBIBAOIINI CITUCOK, conepxkamuiics B cratbe 5(1) EKITY. B Hel mpemycmaTpuBaeTcs, 4To
HUKTO HE MOXET OBITh JIMIICH CBOOOJBI, KPOME Kak B CICIYIONIMX CIIy4asX H B MOPSJIKE,
YCTAHOBJIGHHOM 3aKOHOM: 1) 3aKOHHOE 3aKJIFOYEHHE O] CTPaXKy JIHIA IMOCIE €ro OCYKICHHS
KOMIIETEHTHBIM CYZIOM; 2) 3aKOHHOE 3a/IepKaHue WIHM 3aKJIIOUECHUE IO CTPAXy 3a HEUCIOJIIHEHHE
MOCTAHOBJICHHUS Cy/1a WJIH JJ1s1 00eCIeYeHus 0053aTeNIbCTBA, MPEAMMCAHHOTO 3aKOHOM; 3) 3aKOHHbIH
apecT WM 3aJiep>KaHnue 10 000OCHOBAHHOMY T0JI03PEHHUIO B COBEPIICHUH MPECTYTUICHUS WU B IIEJISIX
MPEeOTBPALICHUS] TPEeCTyIUIeHUs Wi 1obera; 4) 3aaep)KaHUE HECOBEPUICHHOJETHETO s
BOCIIUTATEILHOTO HA/J30pa WIM JOCTABKA €r0 K BJIACTSIM; 5) 3aKOHHOE 3aJiepKaHue JIMI[ B LEIIX
MPEeIOTBPALICHUS]  paclpoCTpaHEeHUs  3a00JeBaHMM, JIML, CTPAJAIOIIUX  [CUXUYECKUMU
paccTpoiicTBaMH, AJKOTOJMKOB WJIM HAapKOMAaHOB, a Takke Oponasar; 6) 3aKOHHBIA apecT WIH
3aJiep)KaHue JUIA C LEeIbl0 MPEAOTBPAIlCHNs HECAaHKIIMOHUPOBAHHOTO BBhE3/la B CTpaHy WM s
JeTIOPTAIMH/BBIJAYH.

TpaHcrioOHHpYS 3TU KaTerOpUU BO BHYTPEHHEE 3aKOHOJATENHCTBO, KOHCTUTYIIMOHHO-TIPABOBAs
0aza AzepOaiipkaHa HE OCTABISICT HUKAKOW JABYCMBICICHHOCTH OTHOCHTEIBHO TOTO, KOTJAa M KaK
MpaBoO Ha CBOOOAY MOXKET ObITh OIPaHUYEHO: TOJIBKO B 3TUX KOHKPETHBIX, IEPEUNCICHHBIX CITydasx
M BCEr/Ja B COOTBETCTBUM C 3aKOHHBIMH MpoleaypaMu. TakoW KOMIUIEKCHBIN MOJIXOJl YKPEIUIseT
KOHCTUTYLIMOHHYIO TapaHTUI0O CBOOOJbI, MPENOCTaBIsii YETKUE IIPABOBbIE  OPHEHTUPBHI,
COOTBETCTBYIOIINE €BPOIECUCKUM CTaHIApTaM B 00JIACTH MPaB YEJIOBEKA.

[TonBoass WTOr, MOXHO CKa3aTb, YTO KOHCTUTYLIMOHHBIE OCHOBHI TpaBa Ha CBOOOAYy B
AzepOaiipkaHe COCTOST M3 IENIOT0 psAa IMOJIOKEHHH — OT IIMPOKUX TapaHTHH B cTaThe 28 |
CBSI3aHHBIX C HEW MPHUHIIMIIOB HEMPUKOCHOBEHHOCTH, PABEHCTBA M BEPXOBEHCTBA 3aKOHa 10
noApoOHbIX npaBuil B Konctutynnonnom 3akoHe 2002 roga — BCe OHU HaIpaBJIEHBI Ha 3alIUTY
WHIUBUAYATbHON CBOOOIBI KaK B OOBIYHBIX, TAK U B UCKITIOUUTEIBHBIX OOCTOSTEIbCTBAX.
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